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A step-by-step reference for heavy civil and general construction
contractors pursuing Employee Stock Ownership Plan transactions,
covering implementation, professional roles, and key definitions.
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| mplementation Roadmap

Typical timeline: 12 to 24 months from feasibility to close, followed by ongoing administration.

FEASIBILITY VALUATION DESIGN LEGAL DOCS FINANCING CLOSING COMMUNICATION ADMINISTRATION
Phase Phase Phase Phase Phase Phase Phase Phase

Step-by-Step | mplementation

Each step with its purpose, key actions, and the professional s invol ved.

Feasibility & Owner Goal Assessment

Deter mine whether an ESOP is the right succession vehicle given the company’ s size, profitability,
ownership structure, and the owner’ s liquidity and tax objectives.

Analyze 3to 5 years of GAAP financias and bonding history

Define owner’ sliquidity target, tax posture (C vs S Corp), and timeline

Model 100% vs partial ESOP sale scenarios

Assess surety bonding impact of ownership change on prequalification limits

Compare ESOP to strategic sale, management buyout, and recapitalization

Independent Business Valuation

Establish a defensible fair market value (FMV) of company stock: the legal foundation for the ESOP
transaction price and ongoing annual repurchase obligations.

Engage an independent ESOP appraiser (ERISA-qualified)

Apply income approach (DCF), market comparable, and asset approaches

Apply construction-specific adjustments. backlog, bonding capacity, equipment aging

Document “no more than adequate consideration” standard per ERISA §3(18)

Produce a fairness opinion letter for the trustee
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ESOP Plan Design & Structure

Configure the specific rules governing how employees earn, vest, and ultimately cash out their ESOP
accounts, directly affecting cost, retention, and surety financial ratios.

Select vesting schedule (cliff vs graded, 3 to 6 year)

Define eligibility (hours of service, minimum age, excluded classes)

Choose alocation formula: compensation-based, hours-based, or combination

Model repurchase obligation to ensure cash flow does not impair bonding net worth

Determine S Corp vs C Corp election implications for ESOP tax status

Legal Documentation

Draft and execute the binding legal instruments that create the ESOP trust, define trustee authority, and
govern the stock purchase, protecting all parties under ERISA and the IRC.

Draft ESOP Plan Document and Trust Agreement

Execute Stock Purchase Agreement (between company and ESOP Trust)

Draft Seller Note or bank loan documents (leveraged ESOP)

File IRS Form 5310 (if seeking IRS determination | etter)

Update corporate governance docs, surety continuity agreements, and bonding indemnity language

ESOP Financing

Capitalize the ESOP trust to purchase company shares, structuring debt so that loan repayments are
tax-deductible contributions while preserving working capital and bonding net worth.

Obtain bank ESOP term loan (inside |oan) or seller-financed note

Structure mirror loan: bank to company, company to ESOP trust (outside/inside |oan)

Model annual ESOP contribution (up to 25% of covered payroll) as debt service

Notify surety of financing structure; provide pro-forma balance sheets

Coordinate corporate-owned HECV life insurance to hedge key-person and buyout risk

Transaction Closing

Execute all documents simultaneously, transfer sharesto the ESOP trust, fund seller proceeds, and formally
establish the trust, triggering ERISA fiduciary responsibilities going forward.

Sign al closing documents in escrow; wire sale proceeds to selling owner

Transfer stock certificates (or book entry) to ESOP trustee

Record ESOP loan on company balance sheet; adjust equity accounts

Notify surety, bank, and key bonding contacts of new ownership structure

Update state contractor licenses and DBE/contractor registrations as required
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Employee Communication & Enrollment

Educate employees on ESOP owner ship, distribute required ERISA notices, and build the ownership culture
that drives productivity gains justifying the transaction premium.

Issue Summary Plan Description (SPD) to all eligible employees

Deliver annual account statement training and Q& A sessions

Train field supervisors on open-book financials and job-cost ownership mindset

Establish ESOP committee to govern employee communications

Distribute pass-through voting rights notices (board el ections, major transactions)

Ongoing Administration & Compliance

Maintain ERISA and IRC qualification through annual filings, valuations, and plan amendments, while
managing the repurchase obligation that directly affects bonding net worth each year.

Annual independent appraisal to set new share FMV (required every year)

File IRS Form 5500 (annual plan return) with audited financialsif 100+ participants

Administer distributions to departing/retiring participants (repurchase obligation)

Annual non-discrimination and coverage testing (IRC 88401, 404, 415)

Review and update plan document for regulatory changes; restate every 6 years (IRS cycle)
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Outside Professional Team

Each advisor’ srole at implementation and on an ongoing basis.

ESOP Attorney ERISA / TRANSACTIONAL LAW
IMPLEMENTATION ROLE ONGOING / ANNUAL ROLE
Drafts Plan Document, Trust Agreement, and Stock Amends plan for regulatory changes; conducts required
Purchase Agreement 6-year restatements
Advises trustee on prohibited transaction exemptions Advises on distributions, voting rights, and anti-dilution
Updates corporate charter, indemnity agreements, and matters

surety consent language

ESOP Trustee PLAN FIDUCIARY
IMPLEMENTATION ROLE ONGOING / ANNUAL ROLE
Represents the ESOP trust as the legal buyer of company Holds and votes shares; monitors plan for ERISA
stock fiduciary compliance
Reviews valuation and confirms “no more than adequate Approves major transactions (mergers, asset sales) on
consideration” behalf of employees

Executes Stock Purchase Agreement on behalf of
participants

Independent Appraiser BUSINESS VALUATION
IMPLEMENTATION ROLE ONGOING / ANNUAL ROLE
Produces FMV opinion using income, market, and asset Annual re-appraisal required by ERISA to set share price
approaches for alocations and distributions
Applies construction-specific adjustments (backlog, Provides updated repurchase obligation forecast for
bonding, fleet) bonding/financial planning

Issues fairness opinion letter for trustee reliance

CPA / Tax Advisor TAX & ACCOUNTING
IMPLEMENTATION ROLE ONGOING / ANNUAL ROLE
Adviseson IRC 81042 rollover (C Corp) or S Corp Annual corporate return; manages S Corp ESOP zero-tax
zero-tax analysis status compliance
Models contribution deductibility limits and projected tax Tracks deductible ESOP contributions and loan
savings amortization on financials

Provides audited financials required for transaction and
bank financing

o
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Third-Party Administrator (TPA) PLAN RECORDKEEPING
IMPLEMENTATION ROLE ONGOING / ANNUAL ROLE
Sets up participant recordkeeping system and loan Annual share alocation, vesting calculations, and account
suspense account statements
Prepares initial census data and eligibility determinations Prepares Form 5500; runs non-discrimination and

coverage testing

Calculates distribution amounts and manages
diversification elections

ESOP Lender / Bank TRANSACTION FINANCING

IMPLEMENTATION ROLE ONGOING / ANNUAL ROLE
Underwrites ESOP term |oan based on company cash flow Annual covenant monitoring (net worth, leverage,
and backlog bonding line minimums)
Structures outside |oan (company) and inside loan (ESOP Approves major capital expenditures and refinancings per
trust) mirror notes loan agreement

Reviews bonding program to assess collateral risk and
covenant requirements

Financial Advisor / Insurance Specialist RISK & CAPITAL STRATEGY
IMPLEMENTATION ROLE ONGOING / ANNUAL ROLE
Designs corporate-owned HECV program to fund Annual review of policy performance vs. repurchase
key-person liability and repurchase obligation obligation projections
Models cash value accumulation as balance sheet asset to Adjusts coverage as company grows, key personnel
support bonding net worth changes, or share values shift

Structures seller note guarantee or sinking fund using
policy cash value
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Glossary

Key terms organized by category for quick reference.

PLAN STRUCTURE & OWNERSHIP

ESOP (Employee Stock
Ownership Plan)

ESOP Trust

Leveraged ESOP

S Corporation ESOP

C Corporation ESOP / IRC
81042

Pass-Through Voting

VALUATION & FINANCE

A qualified retirement plan under ERISA that invests primarily in employer stock, giving
employees beneficial ownership of the company through their plan accounts.

Thelegal entity that holds company shares on behalf of all employee participants. Managed
by the trustee; a distinct tax-exempt entity from the company.

An ESOP that borrows money (via an inside/outside loan structure) to purchase employer
stock, allowing the company to deduct both principal and interest repayments as
contributions.

An ESOP-owned S Corp where the ESOP’ s pro-rata share of income passes tax-free to the
trust (not taxable to a tax-exempt entity), enabling a“zero federal income tax” operating
structure for 100% ESOP-owned companies.

A C Corp ESOP sale where the selling owner can defer capital gainstax by rolling sale
proceeds into Qualified Replacement Property (QRP) within 12 months.

ERISA requirement that participants direct the trustee on how to vote allocated shares on
major corporate matters (mergers, liquidations, reincorporations).

Fair Market Value (FMV)

Adequate Consideration

Inside / Outside Loan

Repurchase Obligation

Seller Note

The price at which stock would change hands between a hypothetical willing buyer and
willing seller, neither under compulsion. ERISA requires an annual independent FMV
determination for ESOP stock.

The ERISA standard (83(18)) requiring the ESOP trust pay no more than FMV for stock.
Protects participants from overpaying in arelated-party transaction.

The two-note structure of aleveraged ESOP: the bank lends to the company (outside loan);
the company re-lends to the ESOP trust (inside loan) at the same or more favorable terms.

The company’ s long-term duty to buy back vested shares from departing or retiring
employees at FMV. A magjor cash-flow and net-worth planning variable for contractors
with bonding programs.

A promissory note from the ESOP trust (or company) to the selling owner when bank
financing covers only part of the purchase price. Subordinate to bank debt; paid from
company cash flow.
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Diversification Election

Theright of participants aged 55+ with 10+ years of participation to redirect up to 25%
(50% at age 60) of their ESOP account out of employer stock into other investments.

PLAN DESIGN & COMPLIANCE

Vesting Schedule

Allocation

Suspense Account

Non-Discrimination Testing

Summary Plan Description
(SPD)

Form 5500

ERISA & FIDUCIARY

The timeline over which employees earn non-forfeitable rights to their ESOP account.
ERISA requires no more than 3-year cliff or 6-year graded vesting for ESOPs.

The annual assignment of company shares (rel eased from the suspense account as loan
payments are made) to individual participant accounts, typically proportional to
compensation.

Shares purchased with ESOP loan proceeds held in a holding account within the trust.
Released and allocated to participants as the loan is repaid.

Annual IRS tests confirming the ESOP does not disproportionately benefit highly
compensated employees (HCES) relative to non-HCEs.

The plain-language document the company must provide to all eligible employees
describing plan benefits, vesting, eligibility, and how to claim benefits. Required by ERISA
within 90 days of eligibility.

The annual report filed with the IRS/DOL disclosing the ESOP’ s financial condition,
participant counts, plan assets, and transactions. Plans with 100+ participants require an
independent audit.

ERISA

Fiduciary

Prohibited Transaction

Independent Trustee

Employee Retirement Income Security Act of 1974. The federal law governing
employer-sponsored benefit plans including ESOPs, setting fiduciary standards, disclosure
requirements, and participant protections.

Any person or entity that exercises discretionary authority over aplan or its assets. ERISA
imposes the highest duty of loyalty and prudence on fiduciaries (trustee, plan administrator,
investment manager).

An ERISA-forbidden dealing between the ESOP and a “ party in interest” (owner, officer,
service provider). The stock purchase itself is a statutory PT requiring an exemption,
satisfied by the FMV/adequate consideration standard.

A corporate trustee with no financial interest in the transaction, engaged to represent
employee participants in negotiating and approving the ESOP stock purchase and
subsequent mgjor transactions.
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CONSTRUCTION & SURETY CONTEXT

Surety Bonding Capacity The maximum dollar amount of bonded work a surety will underwrite based on the
contractor’ s net worth, working capital, backlog, management depth, and equity, all of
which are directly impacted by ESOP structure.

Net Book Value (NBV) The approach used by sureties (and HECV program design) to value owner equity: total
Method assets minus total liabilities per GAAP balance sheet. Life insurance CSV is abalance
Sheet asset that directly strengthens thisfigure.

HECV (High Early Cash A specially designed whole or universal life policy, owned by the company and structured

Value Insurance) to maximize cash surrender value (CSV) from inception. It functions as a balance sheet
asset and a repurchase obligation funding vehicle in the context of the Surety Defense
Program™.,

Corporate-Owned Life Life insurance owned by and payable to the company on the lives of key owners or

Insurance (COLI) employees. In an ESOP context it serves two purposes:. the death benefit retires the seller

note, and the cash value funds the repurchase obligation. IRC §101(j) notice-and-consent
reguirements must be met before the policy isissued.

Backlog The dollar value of signed contracts not yet earned. A primary underwriting variable for
both ESOP valuations and surety bonding programs in heavy civil construction.

Prequalification Limit The maximum single-project bond amount a surety will write for a contractor based on

current financial statements. Protecting this limit through the ESOP transition is a core
objective of HECV program design.
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